
 
 

 

 

 

 

“Achmea”-judgment of the European 

Court of Justice has detrimental effect 

on investment protection in Europe! 

 

 
Deutsches Aktieninstitut urges the EU to establish 

an EU-wide legal framework for investment protec-

tion in Europe. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Comments on the “Achmea”-judgment of the European Court of Justice released 

on 6 March 2018 (C-284/16), 5 July 2018. 
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Introduction 

Deutsches Aktieninstitut takes great interest in the facilitation of cross-border in-

vestments. This includes the provision of appropriate safeguards to protect inves-

tors and their investments. 

In this context, we are deeply concerned as to potential negative consequences 

arising from the judgement of the European Court of Justice (CJEU) in the “Ach-

mea” case of 6 March 2018 (C-284/16). The CJEU holds in its decision that the in-

vestor-state arbitration provisions in the bilateral investment treaty (“BIT“) be-

tween the Netherlands and the Slovak Republic are invalid, as they are deemed in-

compatible with EU law. 

The judgement will most likely have negative effects on the remaining 182 Intra-EU 

bilateral investment treaties. It could mean that an investor established in an EU 

member state will no longer be able to initiate an investment arbitration case 

against another EU Member State in the event of a dispute concerning investments 

made by that investor in the EU Member State in question. It is therefore no sur-

prise that this landmark judgment is opening up a new debate regarding the future 

of investor protection in the EU. 

 

1 Detrimental effect of “Achmea” decision on investment 

protection in Europe 

First of all, the decision of the CJEU has the potential to fundamentally harm the 

conditions for investments in Europe: Safeguards for investors are essential when 

investing cross-border, especially to address and mitigate political risks. Investor-

state arbitration provisions ensure that investors` rights are effectively enforced. If 

those mechanisms were to be removed, investors would be left with in many cases 

insufficient access to justice and overly-lengthy processes in the courts of certain 

(Member) States. Even worse, in cases such as under Article 8 of the Netherlands-

Slovak Republic BIT, where the dispute settlement provision of the treaty does not 

provide for recourse to national courts, investors would no longer have any means 

to enforce the substantive rights and protections of their investments under the 

BIT. This would place non-EU investors benefitting of investment treaty protection 

in the EU in a far more advantageous position than EU investors. 
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2 “Achmea” judgement is limited in its scope of application: 

Energy Charter Treaty and Extra EU “BITs” are not affected! 

Secondly, against the background of the above mentioned negative impact, we re-
quest that the EU Commission releases a legal opinion on the consequences of the 
CJEU decision in order to seek clarity for investors and Member States as to the dif-
ferent investment protection regimes currently in force. The statement would fos-
ter certainty as to which agreements will be contested by the EU Commission fol-
lowing the Court`s decision.  
 
In this context, we emphasize that in our opinion, the decision of the CJEU cannot 
be applied to the following situations: 

a) Energy Charter Treaty (ECT) 
 

In its ruling, the CJEU explicitly stressed the competence of the EU to conclude in-
ternational agreements, which "necessarily entail the power to submit to the deci-
sions of a court" as regards the interpretation or application of these agreements, 
provided that the autonomy of EU law is respected. Following the Court`s line of ar-
gumentation we are convinced that the ECT, which has also been signed by the EU 
as a party, is not affected by this ruling. 

Moreover, as a signatory, the EU itself has given its unconditional consent to the 
submission of a dispute to international arbitration under Article 26(3)(a) ECT. In 
doing so, it has also ratified the same consent given by the individual EU Member 
States that are signatories. Therefore, the EU has already agreed, on an interna-
tional level, that disputes falling under the ECT are to be dealt with by way of arbi-
tration, effectively carving such disputes out from the jurisdiction of the CJEU. Any 
CJEU ruling that sought to undermine this would be undermining the political will 
of the signatories, and arguably also (as an institution of the EU) acting contrary to 
the EU’s obligations under the ECT. 

To remove uncertainty investors are currently facing, the EU Commission should 
state that to its understanding, disputes under the ECT are not covered by the 
judgement of the CJEU. 

b) Extra EU BITs 
 

We do not see any legal grounds to apply the judgment to an extra EU BIT situa-
tion. The decision does not by its terms address investor-state arbitration clauses in 
investment treaties concluded between an EU Member State and a third country.  

Clarification by the EU Commission that extra EU Bits are not addressed by the 
judgement is needed in order to seek certainty for European investors. 
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3 Importance of creation of EU legal framwework for 

investment protection in Europe 

Thirdly, and most importantly, the CJEU ruling makes it clear that there is an urgent 
need to establish an EU-wide legal framework for investment protection as regards 
to intra-EU investments. Investments are one of the core tools to guarantee 
growth, jobs and employment in the EU. If investors and their investments are not 
sufficiently protected in the EU, investors may likely consider seeking opportunities 
in third countries - to the detriment of the economic development of the European 
Union. By creating an EU-wide legal framework for investment protection for intra-
EU investments, the required legal certainty for investor protection could be guar-
anteed on a permanent basis. Intra-EU investment protection agreements should 
therefore be transferred to a yet to be established new legal regime. This applies 
also to dispute settlement under the ECT.  

In our view, the EU’s objective should be an instrument providing for substantial in-
vestment guarantees and an enforcement mechanism designed to secure effective 
protection of investors. An investment protection instrument would not imply a 
major departure from existing law, and would primarily require the combination of 
substantive guarantees with an enforcement mechanism to allow investors to en-
force their rights in a neutral forum without recourse to the courts of the host 
state. It is worth noting that a policy paper from Austria, Finland, France, Germany 
and the Netherlands, the so-called “Non-Paper”, shows that some of the EU Mem-
ber States are willing to contribute to a modernized system of investment protec-
tion in Europe (the paper is available online at 
https://www.bmwi.de/Redaktion/DE/Downloads/I/intra-eu-investment-trea-
ties.pdf?__blob=publicationFile&v=4 ). Ideally, a multilateral instrument would cre-
ate a uniform level of substantive and procedural guarantees for intra-EU investors.  

It is therefore of utmost importance to us that the EU seeks a comprehensive legal 
solution.  

 

https://www.bmwi.de/Redaktion/DE/Downloads/I/intra-eu-investment-treaties.pdf?__blob=publicationFile&v=4
https://www.bmwi.de/Redaktion/DE/Downloads/I/intra-eu-investment-treaties.pdf?__blob=publicationFile&v=4
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